any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security. ' ' Others believe that in the context of an ICC case, the Security Council's power to determine the existence of aggression is not exclusive; they believe that in the ICC context, the Charter permits other bodies, such as the ICC, the International Court of Justice (ICJ), or the General Assembly, to determine the existence of aggression. 6 The Preparatory Commission of the ICC attempted, unsuccessfully, to resolve issues over the crime of aggression before the entry into force of the ICC Statute in 2002. 7 Negotiations continue in the Special Working Group on the Crime of Aggression of the Assembly of States Parties to the ICC Statute. Under Article 121 of the ICC Statute, the Statute can be amended to deal with the crime of aggression, at the earliest, seven years after its entry into force (i.e., 2009).8 Article 123 of the ICC Statute provides for a Review Conference seven years after the treaty's entry into force "to consider any amendments to this Statute." 9 While the ICC is not currently exercising jurisdiction over the crime of aggression, it is exercising jurisdiction over war crimes, crimes against humanity, and the crime of genocide. As to these crimes, the ICC Statute already grants the Security Council considerable power over ICC proceedings. Under ICC Article r6, the Security Council can suspend an ICC proceeding for a period of twelve months, and such suspensions can be renewed indefinitely.' 0 Under ICC Article 13, the Security Council can refer a case to the ICC, enabling the ICC to exercise jurisdiction over a conflict even if no state involved in that conflict has accepted the ICC' s jurisdiction." 8. ICC Statute, supra note 1, at art. 121. 9. Id. at art. 123. 10. Id. at art. 16.
Id. atart. 13(b).
12. For a description of views, see Gurmendi, supra note 7, at 603.
[Vol. 16:1 SECURITY COUNCIL'S POWER TO DETERMINE AGGRESSION U.N. Charter permits ICC prosecutions for the crime of aggression where the Security Council has not previously determined the existence of an act of aggression. Indeed, I argue, schemes in which a Security Council determination of aggression is not a precondition are more consistent with the Charter than schemes in which a Security Council determination is a precondition.
Proposals for the involvement of the Security Council in prosecutions for the crime of aggression can be categorized in various ways. 3 For my purposes, a four-fold categorization is useful. First, there are schemes in which a Security Council determination of aggression is a precondition to prosecution; I will refer to these as exclusive determination schemes.' 4 Second, there are schemes in which the Security Council is given a limited amount of time to determine the existence of aggression. If the Security Council fails to make a determination, one way or the other, a different body may do so -perhaps the ICC itself, perhaps the General Assembly, and perhaps the ICJ in an advisory opinion.
I will refer to these various arrangements as time-limited determination schemes.
Most proposals thus far discussed are exclusive determination schemes or time-limited determination schemes. Two other kinds of arrangements are also worthy of consideration, however. The Security Council might not be asked to determine aggression in a case before the ICC, but it might be given the exclusive authority to refer such cases to the ICC. I will refer to arrangements of this type as exclusive referral schemes. Though exclusive referral schemes have not been much discussed, they are in many ways preferable to exclusive determination schemes, while still meeting the political objectives of those who support exclusive determination schemes (i.e., they allow permanent members of the Security Council to veto ICC prosecutions).
Finally, there are arrangements under which the Security Council is not asked to make a determination of aggression in cases before the ICC and also does not have exclusive referral authority. I will refer to these arrangements as independent schemes. An independent scheme may make ICC prosecutions depend on a determination by the ICJ or the General Assembly, but a 14. The ILC Draft Statute for an International Criminal Court made use of an exclusive determination scheme. Article 23(2) of that Statute provided, "A complaint of or directly related to an act of aggression may not be brought under this Statute unless the Security Council has first determined that a State has committed the act of aggression which is the subject of the complaint." ILC Draft Statute, supra note 4, at 84.
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determination by the Security Council is not required or even sought. In my opinion, an independent scheme would be most consistent with the Charter.
In addition to unresolved issues over the role of the Security Council, there remain difficult issues concerning the definition of the crime of aggression. Many proposals for the definition of aggression in the ICC Statute are based on General Assembly Resolution 3314, the "Definition of Aggression" resolution, 15 which in turn is based on Article 2(4) of the U.N. Charter. Article 1 of the Definition annexed to General Assembly Resolution 3314 states: "Aggression is the use of armed force by a State against the sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with the Charter of the United Nations, as set out in this Definition." 16 Article 2(4) of the Charter states: "All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations. 17 One outstanding definitional issue is how serious a use of force must be in order to qualify as aggression. There is consensus that "the use of force should be of a certain magnitude or gravity, ' 8 but there is disagreement over how to establish the proper threshold. 19 Another outstanding issue is whether aggression must be committed by a state to give rise to individual criminal liability, or whether aggression by sub-state groups, not imputable to any state, can also be prosecuted. In most proposed definitions, aggression cannot be prosecuted unless it is imputable to a state, but this omission has been criticized. 20 Much valuable scholarship on the crime of aggression addresses both the role of the Security Council and the various definitional issues. In this article, I am less ambitious. I focus on the role of the Security Council, and I discuss the definitional issues only to the extent they bear on the role of the Security Council.
In Part H of this article, I argue that exclusive determination schemesthose in which a Security Council determination of aggression is a precondition to prosecution for the crime of aggression -are in tension with several 15 [Vol. 16:1 important Charter-based principles. Such schemes erode the sovereign equality of states, push the Security Council into an inappropriate judicial role, and even threaten the Security Council's core Article 39 power to determine the existence of aggression in the context of its own decisions. In Part Ill, I respond to the argument that Article 39 of the U.N. Charter nevertheless mandates an exclusive determination scheme. Article 39 does disable all bodies but the Security Council from determining aggression as a way of triggering the Security Council's own responsibility and power to suppress aggression. However, Article 39 cannot be interpreted to disable all bodies but the Security Council from determining aggression outside the context of the Security Council's suppression of aggression. There are several situations in which the Charter provides for the determination of aggression by some body other than the Security Council; Article 39 itself indicates that the Security Council cannot be expected to determine the existence of stale aggression; and the ICJ has in the past determined the existence vel non of aggression, by way of determining the existence vel non of an "armed attack" under Article 51 of the Charter.
In Part IV, I offer some of my own proposals, based on the analysis previously given. I advocate a scheme in which the ICC seeks an advisory opinion from the ICJ in aggression cases, but in which failure to obtain such an opinion does not prevent further proceedings. I also propose additional powers for the Security Council in aggression cases, going beyond the Security Council's power to suspend ICC proceedings under ICC Article 16.
Unfortunately, it may be politically impossible to incorporate into the ICC Statute an independent scheme that leaves the five permanent members of the Security Council with no power to block prosecutions for the crime of aggression. There might have to be some compromise to protect the political interests of the permanent members. Against that eventuality, I offer a compromise proposal in which aggression cases can proceed through preliminary stages without Security Council approval, but in which Council approval is required before there can be a trial. Finally, I make an obvious proposal for resolving the legal issue over the exclusivity of the Security Council's power to determine aggression: That issue should be resolved by the ICJ in an advisory opinion.
H. CHARTER-BASED ARGUMENTS AGAINST EXCLUSIVE DETERMINATION SCHEMES
In discussions of the role of the Security Council in prosecutions for the crime of aggression, it is often assumed that the ICC Statute could only be inconsistent with the U.N. Charter if the ICC Statute were amended to deny the Security Council an exclusive role in determining aggression for the ICC; if the ICC statute were amended to grant the Security Council an exclusive role, it is assumed, the ICC Statute would be fully consistent with the Charter. In fact, there are powerful Charter-based arguments against exclusive determination schemes.
A. Sovereign EqUality
First, an exclusive determination scheme would contravene the principle of sovereign equality set forth in Article 2(1) of the Charter. Article 2(1) states: "The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the following Principles.... The Organization is based on the principle of the sovereign equality of all its Members.' Article 2(1) may be viewed with cynicism, in some quarters, because of the obvious tension between its principle of sovereign equality and the veto power granted to the permanent five members of the Security Council under Articles 23 and 27.22 Nevertheless, sovereign equality is the first-listed Principle on which the United Nations is based. It would be disrespectful to the Charter, and to the United Nations, to assume that this principle is a joke, to be disregarded in considering whether various arrangements are consistent with the Charter.
The debate over the Security Council's role in prosecutions for the crime of aggression is not a debate about Security Council supremacy. Under Article 16 of the ICC Statute, the Security Council is already supreme in its authority over all pending prosecutions. The Security Council can prevent the ICC from proceeding with any case for a period of one year, and it can renew these oneyear "stop" orders indefinitely. Most proposals on the crime of aggression, including my own proposals discussed below, would give the Security Council even more extensive authority over ICC prosecutions for the crime of aggression. The real issue, then, is not Security Council supremacy, but veto supremacy. Will one permanent member, by exercising its veto, be able to shield its citizens and those of its allies from ICC prosecution? Will the five permanent members of the Security Council ("P5") acquire an effective immunity from prosecution for the crime of aggression, an immunity that will further set them apart from all other members of the United Nations?
Under the Charter, the P5 have effective immunity from enforcement action by the Security Council. They do not have effective immunity from adverse actions or recommendations by other organs of the United Nations, such as the International Court of Justice and the General Assembly. In practice, the question of Security Council exclusivity boils down to whether the P5 should be given an additional immunity from a new international institution, one they do not now possess.
The veto right of the permanent members of the Security Council is an obvious departure from pure sovereign equality. As Fassbender observes in his commentary on Article 2(1), 21 . U.N. CHARTER, art. 2(1).
22. On tension between sovereign equality and the veto, see Bardo Fassbender and Albert The records of the San Francisco Conference and the preceding diplomatic negotiations demonstrate that the prerogatives which the leading powers were given in the UN Charter -in particular permanent membership in the Security Council and the right of veto according to Art. 27(3) -were regarded as a painful, albeit necessary, exception to a true equality of status of all member States in the new organization. So much was even admitted by the major powers themselves 23 The general principle of sovereign equality in Article 2(1) cannot of course be relied on to question the legality of the specific veto rights granted in the Charter. However, Article 2(1) can and should be used to resist further unnecessary departures from sovereign equality.
Many have commented on how unfair and unequal it would be if the five permanent members of the Security Council were allowed to shield their leaders from prosecution for the crime of aggression. 24 It is important to realize that exclusive determination, with its consequent immunity for the P5, would contravene not only general principles of fairness and equality, but also the principle of sovereign equality in Article 2(1) of the Charter. The core of sovereign equality is juridical equality, or equality in law.
25 If the P5 alone were allowed to block legal proceedings against their leaders, the damage to sovereign equality would be severe. Article 2(1) counsels against giving a major new juridical immunity to the P5, unless the Charter clearly requires this further departure from sovereign equality.
B.
Inappropriate Judicial Role A second Charter-based argument against exclusive determination schemes is that they would push the Security Council into an inappropriate judicial role. This argument, unlike the previous one, does not also apply to exclusive referral schemes.
It does, however, apply to time-limited determination schemes. The Security Council is a political body, and it has used the term "aggression" in its resolutions in a political way. The Security Council has not found the existence of aggression where aggression was most obvious, and it has found aggression in borderline cases. It has used the term "aggression" to describe behavior by very few states, though it has repeatedly cited two states (South Africa and Rhodesia) for aggression, and it has labeled Israel an aggressor twice. 26 The only consistent theme running through the Security Council's determinations of aggression is that the Security Council has used these determinations to send the message that it is angry at politically disfavored states or groups.
In 33 But the Security Council's use of the term "armed aggression" in Resolution 405 did not appear to depend on the premise that the activities of the mercenaries could be imputed to some state.
So it is not aggression, under Security Council practice, when one state invades, occupies and annexes a neighboring state, but it is aggression when a state kills four people in a raid targeting a group that is waging an armed struggle against the state. The Security Council's use of the term "aggression", in the first 60 years of its existence, has been very far from the use one would expect from a judicial body. Yet if the ICC statute is amended to make a Security Council determination of aggression a prerequisite to any prosecution for aggression, the Security Council would be called upon to assume the functions of a judicial body. The Security Council would then determine a major issue of international criminal liability when it determined the existence of an act of aggression under Article 39. Inevitably, there would be great pressure on the Security Council to function as a court. The accused state would demand additional time to present its case. The Security Council would be called upon to view evidence and possibly hear witnesses. There would be extended legal arguments about the meaning of "aggression" and about historical precedents.
The Security Council could establish fact-finding commissions, as it has done in the past. Nevertheless, an ongoing responsibility to decide the major factual and legal issues in one species of international criminal case would be unlike any quasi-judicial responsibility the Security Council has thus far assumed.
The Security Council would not perform well if it were forced into a judicial role. Consistency is more important in a judicial body than in a political body. 34 The political nature of the Security Council would make it difficult for the Security Council to make consistent decisions on aggression; the veto power would make consistency impossible. The Security Council could not label one of the permanent members an aggressor, even if that member had committed aggression that was, in every objective sense, far more blatant and grievous than the aggression committed by some other state that had been labeled an aggressor. The veto power would also enable each of the permanent members to be the sole judge of a case against its leaders -in effect, to be the sole judge of its own case.
3 5 The principle that no one should be the judge of his or her own case (nemo debet esse judex in propria causa) is a bedrock principle of fair judicial procedure. 36 Concededly, this principle is not as fully respected on the international plane as in some national legal systems. 37 Probably the most serious compromise of the nemo judex principle concerns the enforcement of ICJ judgments. Under Article 94 of the Charter, the enforcement of ICJ judgments is entrusted to the discretion of the Security Council, so that the P5 are able to prevent the enforcement of judgments against them. 38 Even here, however, the P5 cannot prevent ICJ cases from being brought against them in the first place (if they have in some way consented to jurisdiction). Article 94's departure from the nemo judex principle is perhaps necessary; a further and even more serious departure should not be permitted unless it is also necessary.
The defect of pushing the Security Council into an inappropriate judicial role characterizes time-limited determination schemes as well as exclusive determination schemes. Suppose that the Security Council has a limited amount of time (six months or a year) to determine aggression, but that some other body can determine aggression if the Security Council makes no decision. The Security Council would still be subject to pressure to assume a judicial role. And while inaction by the Security Council would be easier in a timelimited determination scheme, it is unlikely that the Security Council would completely ignore a request that it determine aggression in a pending ICC case. There are now approximately 100 parties to the ICC Statute, including two permanent members of the Security Council, Britain and France. 39 A request by the ICC that the Security Council determine aggression would undoubtedly be placed on the agenda of the Security Council and receive great attention.
My discussion of Security Council practice in determining the existence of aggression should not be taken as a general indictment of the Security Council. The Security Council undoubtedly plays a positive role in maintaining international peace and security, as compared to a world with no Security Council. Given the realities of the international political system, the Security Council is also best suited to determine aggression in the context of the Security Council's own suppression of aggression (which, as discussed below, is the context of Article 39). The Security Council is not, however, well suited to determine aggression in the context of an ICC case.
The U.N. Charter established the Security Council and the General Assembly as political bodies and the ICJ as a judicial body. It would be inconsistent with the Charter to push the Security Council into ajudicial role to which it is not at all suited.
To be sure, the behavior of the Security Council will probably change somewhat when the ICC begins to exercise its jurisdiction over the crime of aggression, even if the Security Council is not called upon to make determinations of aggression in the context of ICC cases. Until now, the use of the term "aggression" by the Security Council has had little or no practical significance. The Security Council has the same vast enforcement powers under Chapter VII whether it determines the existence of a threat to the peace, a breach of the peace, or an act of aggression. It is far preferable to be called an aggressor and have the Security Council wag its finger at you (as with Israeli raids on PLO targets in Tunisia) than to be called a breacher of the peace and have the Security Council impose economic sanctions and authorize the use of force against you (as with the Iraqi invasion of Kuwait). 4°W hen there is a real possibility of prosecution for the crime of aggression, the Security Council's use of the term "aggression" is bound to be affected. There may be less inclination to find aggression in borderline cases. Inevitably, though, there will still be inconsistency and political self-judging, due to the political character of the Security Council and the veto of the permanent members.
It might be thought that the objections I have thus far raised to exclusive determination schemes are in reality one objection: the veto. I would say, rather, that the veto makes exclusive determination objectionable on more than one Charter-based ground. The veto makes exclusive determination a violation of sovereign equality, and the veto also makes it particularly inappropriate to entrust a judicial decision to a political body. These objections to exclusive determination are, however, mutually reinforcing. As noted, the core of sovereign equality is juridical equality. By inappropriately allowing for the use of the veto to bar ajudicial proceeding, exclusive determination schemes would cause one of the most serious possible violations of sovereign equality.
C. Prescribing Standards for the Security Council
Another Charter-based argument against exclusive determination schemes is that they would threaten the Security Council's own genuine Article What standards would the Security Council use in determining aggression in an ICC case? One never knows, but there would be great pressure on the Security Council to apply the definition in the ICC Statute, once that definition is finally thrashed out. Those members of the Security Council who are parties to the ICC Statute could certainly be expected to support using the ICC definition. If the Security Council did not attempt to apply the ICC Statute, it would find itself triggering prosecution in cases that should not be prosecuted under the ICC Statute, and withholding from prosecution cases that should be prosecuted. Of course, the Security Council could not be expected to apply the standards in the ICC Statute if a permanent member was accused of aggression, but in cases in which no veto is exercised, the ICC Statute would seem the most likely source of standards.
I argue below that Article 39 of the Charter cannot bear the meaning that the Security Council must be the sole body to determine aggression in every context. Surely, however, the Security Council must determine the existence of aggression in the context of its own decisions. The phrase, "The Security Council shall determine..." in Article 39 does not prohibit any body except the Security Council from determining aggression, but it does prohibit any body except the Security Council from determining aggression for the Security Council. Inaugurating a procedure that would predictably lead to the Security Council applying some other body's definition of aggression (where it applies any definition at all) is in tension with Article 39. Moreover, it is hardly deferential or respectful to the Security Council to deputize it to apply ICC law.
The General Assembly's 1974 "Definition of Aggression" resolution was intended as a guide for the Security Council. However, Article 4 of the Definition annexed to Resolution 3314 states: "The acts enumerated above are not exhaustive and the Security Council may determine that other acts constitute aggression under the provisions of the Charter., 41 A similar provision in the ICC Statute's definition of aggression is unlikely in the extreme, as it would violate the principle of no crime without law (nullum crimen sine lege), recognized in Article 22 of the ICC Statute. 42 Also, the Security Council has essentially ignored the General Assembly's definition of aggression. The Security Council could easily ignore the General Assembly's definition, as it was not called upon to determine aggression for the General Assembly's purposes. The Security Council would not be able to ignore the ICC's definition of aggression if it is called upon to determine aggression as an issue in ICC cases. 41 implication, no other body may determine the existence of aggression. But the implication of exclusivity from Article 39 is not nearly as broad as the advocates of exclusive determination would like to believe. A straightforward analysis of the Charter reveals that the Security Council's authority to determine the existence of aggression cannot be completely exclusive. There are two circumstances in which the Charter explicitly calls for some body other than the Security Council to determine the existence of aggression; Article 39 itself indicates that the Security Council cannot be expected to determine the existence of stale aggression; and the dispute-resolution provisions of the Charter indicate that the ICJ must be able to determine aggression in at least some cases. Under Article 39, the Security Council's power to determine the existence of aggression is tied to the Security Council's power to suppress aggression. The true negative implication of Article 39 is that no body other than the Security Council may determine aggression as a step toward the Security Council's own suppression of aggression.
A. Determination ofAggression Under Article 53 and Article 51
Article 53 of the Charter states that no enforcement action shall be taken under regional arrangements without the authorization of the Security Council. However, there is a now-obsolete exception for "regional arrangements directed against renewal of aggressive policy on the part of [the defeated Axis powers in World War II], until such time as the Organization may, on request of the Governments concerned, be charged with the responsibility for preventing further aggression by such a state."" Under this exception, there could be enforcement action under regional arrangements against the Axis powers, without the approval of the Security Council, and the Security Council would have no authority to review these actions without the consent of the victorious Allied powers.
Article 53 alone is not very helpful in gauging the exclusivity of the Security Council's power to determine aggression under Article 39. When the United Nations was founded, there was unfinished business from World War 11. Even though the Allies were given authority to determine aggression, or 43 . U.N. CHARTER, art. 39. 44 . U.N. CHARTER, art. 53., 1 (emphasis added).
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renewal of aggressive policy, by the Axis, this could theoretically be the only exception to the Security Council's exclusive power to determine aggression under Article 39. It is noteworthy, however, that the Allies' power to determine aggression under Article 53, through regional arrangements, is the only place in the Charter where there is a power to determine aggression, binding on other states, and that power actually makes a difference. As noted, it has thus far made no real difference, under Article 39, whether the Security Council determines the existence of a threat to the peace, a breach of the peace, or an act of aggression: The Security Council's enforcement powers are the same upon all three determinations. By contrast, the extra authority of "regional arrangements" under Article 53 depends on a determination by the Allies that there has been a "renewal of aggressive policy" by an Axis power, or that the regional arrangements are directed against such renewal.
The second explicit Charter exception to Article 39 exclusivity is more important. Under Article 51, states retain the right of individual or collective self-defense "if an armed attack [French: agression arm6e] occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. '' 45 Thus, states themselves make an initial determination of aggression under Article 51, subject to review by the Security Council. 46 States can defend themselves, and they can even go to war on behalf of other states that have been attacked, based on their own initial determination that an armed attack has occurred.
There is some debate over whether the term "armed attack" in Article 51 has the same meaning as the term "aggression," or "act of aggression," in Article 39.47 In the Nicaragua case, 48 discussed below, the ICJ treated the term "armed attack" as synonymous with the term "aggression." In the French text of the Charter, the term corresponding to "armed attack" in Article 51 is "agression arme, ' 4 9 further suggesting that armed attack and aggression are the same thing (or at least, that armed attack and armed aggression are the same thing).
In my opinion, the main difference between the "armed attack" of Article 51 and the "act of aggression" of Article 39 is that the term "act of aggression" has whatever meaning the Security Council, for political reasons, chooses to give it, while the term "armed attack" has a more definite legal meaning, especially after the Nicaragua case. But insofar as we try to give a more objective, juridical meaning to the term "act of aggression" in Article 39, that 45 It might be thought that no matter how close in meaning the two terms are, the initial determination of states as to armed attack under Article 51 does not rebut Article 39's implication of exclusivity because the precise term "aggression" is not used in the English text of Article 51. I will return to this objection later.
Under Article 51, the Security Council's power to determine aggression is supreme, but not exclusive. Pending a determination by the Security Council, states can make their own determination of aggression. This arrangement makes it more plausible that the ICC can determine aggression, consistent with the Charter, especially given the Security Council's authority to suspend ICC proceedings under Article 16 of the ICC Statute. 5°B .
Stale Aggression Outside Article 39
Article 53's exception to exclusive determination is interesting, and Article 5 1's exception is telling, as argued further below. But the main obstacle to total exclusivity is Article 39 itself. Read fairly, Article 39 indicates that the Security Council cannot be expected to determine the existence of stale aggression, aggression that has occurred in the past and as to which the Security Council sees no need for action. Article 39 states, in full: "The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security."
1
Article 39 is the gateway to Chapter VII of the Charter, which is titled "Action with respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression.' 52 Article 39 has a Determination Clause ("The Security Council shall determine...") and an Enforcement Clause ("... and shall make recommendations, or decide what measures shall be taken...") Those who advocate exclusive determination focus on the Determination Clause. I question whether the Determination Clause, even if read in isolation, could be interpreted to mean that no body but the Security Council shall ever determine aggression in any setting. But when the Determination Clause is read in the context of the Enforcement Clause, it is clear that the Security Council's authority to determine aggression is tied inextricably to the Security Council's authority and responsibility to suppress aggression.
Under the literal language of Article 39, the Security Council cannot determine the existence of aggression without making recommendations or 50. In Part IV, I propose that the ICC Statute be amended to give the Security Council additional authority over ICC proceedings involving the crime of aggression 51. U.N. CHARTER In such a case, the Security Council might see no reason to do anything to maintain or restore international peace and security. Arguably, then, the Security Council could not legitimately determine, in retrospect, the existence of aggression under Article 39. So if a determination of aggression under Article 39 were a precondition to prosecution for the crime of aggression before the ICC, this hypothetical alleged aggression could not be prosecuted, even if all members of the Security Council supported prosecution -as long as they took seriously the literal requirement of Article 39 that a determination of aggression be followed by recommendations or measures to maintain or restore international peace and security.
It could be argued that even in the most tranquil peace, prosecution of those responsible for past aggression is a measure to "maintain" peace and security. This seems a strained reading of Article 39, especially in light of the reference in Article 1(1) to the "suppression of acts of aggression or other breaches of the peace., 5 3 A more natural reading is that the Security Council acts under Article 39 in response to some disruption. Indeed, the most natural reading of Article 39 may be that the Security Council does not "maintain" international peace and security in response to an act of aggression; the Security Council "maintains" peace in response to a threat to the peace, but it "restores" peace in response to a breach of the peace or an act of aggression. 54 Granted, the Security Council would have the power to give a strained interpretation to the Enforcement Clause of Article 39, just as it has the power 53. U.N. Charter, art. 1(1) "The Purposes of the United Nations are... To maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace." Id.
54. In Article 1(1), the suppression of aggression is done in order to "maintain international peace and security," but the context of Article 39 ("maintain or restore") suggests that the word "maintain" may be used there in a narrower sense.
[Vol. 16:1 to give what some consider a strained interpretation to the Determination Clause, finding threats to the peace where some believe there are no threats to the peace." But despite arguments over the Security Council's application of Article 39, the Security Council has not completely drained Article 39's terms of their ordinary meaning. While the Security Council may have the power to determine that a ham sandwich poses a threat to the peace, the Security Council has not yet done so. It is perfectly conceivable that some members of the Security Council may take the view, in a case of stale aggression, that if there is no need to suppress aggression, there is no occasion to determine aggression.
Many proposals for the ICC's exercise of jurisdiction over the crime of aggression require that the Security Council act under Chapter VII when making a determination of aggression precedent to an ICC prosecution for aggression. This requirement is included in both exclusive schemes and nonexclusive schemes. The foregoing discussion suggests that if Security Council action must be a prerequisite, the requirement of action under Chapter VII is a mistake. If the Security Council is called upon (as I think, inappropriately) to make a determination of past aggression, it should be able to do so even when the Council's members see no need for enforcement action. 56 
C. Dispute Resolution Under Chapter VI
While Article 39 appears to disable the Security Council from determining the existence of stale aggression under Chapter VII, the provisions of Chapter VI of the Charter appear to enable the ICJ and other adjudicative bodies to determine the existence of aggression in at least some cases. Article 33(1) provides: "The parties to any dispute, the continuance of which is likely to endanger the maintenance of international peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice., 57 Article 36 provides that in making recommendations in cases under Chapter VI, the Security Council "should take into consideration any procedures for the settlement of the dispute which have already been adopted by the parties," and that the Security Council "should also take into consideration that legal disputes should as a general rule be referred 
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by the parties to the International Court of Justice in accordance with the provisions of the Statute of the Court. , 58 The existence of aggression can certainly be an issue in a legal dispute governed by the provisions of Chapter VI. In some cases, discussed below, a legal dispute over aggression may overlap with Security Council treatment of a conflict under Chapter VII. But in other cases, there can be a legal dispute over aggression where Chapter VII is not in the picture. A number of treaties prohibit aggression; a tribunal might be called upon to determine the existence of past aggression when applying or interpreting such a treaty. Aggression can also be an issue in legal disputes over title to territory.
In 2001, the ICJ resolved boundary disputes between Bahrain and Qatar. 59 Bahrain claimed, in that case, that Qatar had obtained the territory of Zubarah in 1937 through "aggression."
6 Not even the most ardent defender of Security Council prerogative, I trust, would say that the Security Council alone may determine, in a boundary dispute, whether aggression occurred in 1937.
D. Has the ICJ Ever Determined the Existence of Aggression?
Aggression clearly can be a legal issue, to be resolved by adjudicative bodies under Chapter VI of the Charter rather than by the Security Council under Chapter VII. For this reason alone, therefore, the argument for total exclusivity is unconvincing. The argument for total exclusivity would be even less convincing if the ICJ had ever actually determined the existence of aggression.
It is easy to find, in ICJ cases, allegations by states that other states have committed aggression. It is harder to find ICJ determinations of aggression. The ICJ generally does not frame the issue as whether a state has committed aggression, even if the issue is so framed by one of the parties. In cases involving the use of force, the ICJ generally frames the issue, not surprisingly, as whether a state has used force in violation of Article 2(4) of the Charter.
Undoubtedly, there is considerable overlap between aggression and a use of force in violation of Article 2(4). Any definition of aggression in the ICC statute is likely to be based on Article 2(4) or on the General Assembly's "Definition of Aggression" resolution, 6 1 which itself was based on Article 2(4). Aggression, however, is generally taken to be a narrower category than unlawful use of force; it is so taken by the ICJ itself, as noted below. So it [Vol. 16:1 SECURITY COUNCIL'S POWER TO DETERMINE AGGRESSION cannot be said that in determining the existence vel non of an unlawful use of force, the ICJ has necessarily determined the existence of aggression. Nevertheless, the ICJ has determined the existence vel non of an armed attack within the meaning of Article 51, and it has identified armed attack with aggression. Therefore, in my view, the ICJ has determined aggression. 62 The three most relevant cases here are the Nicaragua case, 63 the Oil Platforms case, 6 " and the Armed Activities case. 65
Nicaragua Case
In its 1986 judgment in the Nicaragua case, the ICJ held that the United States had used unlawful force against Nicaragua in violation of international customary law that was, in essence, identical to Article 2(4) of the Charter. The United States had used unlawful force, the Court held, by mining Nicaraguan ports and by several naval attacks "on Nicaraguan ports, oil installations and a naval base." 6 6 These operations were conducted or organized by the CIA. 67 In addition, the Court held that the United States had unlawfully used or threatened force by arming and training the Nicaraguan "Contras" who were 68 seeking to overthrow the government of Nicaragua.
It has been suggested that the ICJ determined, in the Nicaragua case, that the United States committed aggression against Nicaragua. 69 I disagree with this assessment, for reasons explained below. The Court's determination of aggression in the Nicaragua case came, rather, in the course of its evaluation of Nicaragua's conduct.
The United States contended, before it stopped participating in the proceedings, that its actions against Nicaragua had been justified under a theory of collective self-defense. The United States claimed that it had been defending El Salvador, Honduras and Costa Rica against attacks and subversion from Nicaragua. In evaluating this American defense, the ICJ applied international customary law that it once again found to be identical, in essence, to a provision of the Charter, in this case the provision in Article 51 that states retain the right It was in connection with this inquiry that the ICJ, in my view, determined the existence of aggression in the relevant sense. The Court equated armed attack with aggression in two parts of its opinion. In paragraph 195, it stated that the "Definition of Aggression" in General Assembly Resolution 3314 "may be taken to reflect customary international law" on what constitutes an armed attack. 72 Therefore, according to the Court, an armed attack includes "the sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another State" of sufficient gravity.
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This is an armed attack, the Court decided, because it is defined as aggression in General Assembly Resolution 3314.
In paragraph 191, the Court referred to another General Assembly resolution, Resolution 2625, the "Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United Nations.
7 5 The Court stated that
Resolution 2625 includes a description of "less grave" violations of the customary-law prohibition on the use of force, in addition to a description of more grave violations that constitute armed attack or aggression. In discussing Resolution 2625, the Court once again equated armed attack and aggression:
As regards certain particular aspects of the principle in question, it will be necessary to distinguish the most grave forms of the use of force (those constituting an armed attack) from other less grave forms. In determining the legal rule which applies to these latter forms, the Court can again draw on the formulations contained in the Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United Nations (General Assembly resolution 2625(XXV), referred to above). As already observed, the adoption by Thus, the terms "armed attack" and "aggression" are used, interchangeably, to refer to more grave forms of the use of force, as opposed to less grave forms that do not constitute armed attack or aggression.
In the Nicaragua case, the Court refused to find that Nicaragua had engaged in an armed attack against El Salvador, Honduras, or Costa Rica. 78 The Court held that Nicaragua's alleged assistance to rebels in El Salvador, "in the form of the provision of weapons or logistical or other support," did not constitute an armed attack.
79 Nicaragua had also made some transborder military incursions into Honduras and Costa Rica. As to these incursions, the Court indicated that there was insufficient evidence to determine whether they amounted to an armed attack. 80 The Court also found that the behavior of Honduras and Costa Rica, at the time of the challenged U.S. actions, did not support the view that these states had seen themselves as victims of an armed attack by Nicaragua and had asked the United States to come to their defense. 8 ' Based on these rulings, the Court rejected the U.S. claim of collective selfdefense and determined that the United States had used unlawful force.
Did the Court in the Nicaragua case determine that the United States had committed aggression? In my view, no. The Court emphasized the distinction between an armed attack (equated to aggression) and the mere unlawful use of force. 82 Therefore, the Court's determination that the United States had used unlawful force was not a determination that it had committed aggression. The Court did, however, determine the existence vel non of aggression by Nicaragua, by determining whether Nicaragua had engaged in an armed attack that justified the United States' use of force.
Oil Platforms Case
In Oil Platforms, 83 the ICJ once again undertook to determine whether the United States had faced an armed attack and had therefore been justified in taking military action in self-defense. Iran brought a case against the United States before the ICJ, basing jurisdiction on a 1950's treaty of friendship between Iran and the United States, and claiming that the U.S. attacks had violated the treaty. In the course of resolving issues under the U.S.-Iran treaty (not discussed here), the ICJ evaluated the U.S. claim of self-defense. 5 The ICJ ruled that this claim depended, inter alia, on whether Iran had made an armed attack on the United States within the meaning of Article 51 of the Charter. The Court quoted with approval a statement from the Nicaragua decision that in evaluating claims of self-defense, "it is necessary to distinguish 'the most grave forms of the use of force (those constituting an armed attack) from other less grave forms.'
The ICJ held that the United States had not proved that Iran made an armed attack on it. In defense of its 1987 military action, the United States relied on a number of incidents, including a missile strike on a U.S.-flagged ship; purported fire on U.S. helicopters from Iranian oil platforms; and the mining of a U.S.-owned ship and a U.S.-flagged ship. In defense of its 1988 military action, the United States relied on the mining of a U.S. warship, resulting in injuries to the crew and damage to the ship. As to some of the incidents relied on by the United States, the ICJ held that the United States had not proved Iran's involvement. As to some, the Court held that the United States had not proved that Iran was specifically targeting the United States (unlike in the Nicaragua case, the United States in Oil Platforms was claiming only individual self-defense, not collective self-defense). The ICJ also expressed some doubt that the incidents that preceded each American military operation were "grave" enough, alone or in combination, to constitute an armed attack.
8 7 The Court therefore rejected the U.S. claim of self-defense, though it ruled in favor of the United States, on the merits of Iran's treaty claim, on other grounds.
In my opinion, the ICJ determined the existence vel non of aggression in Oil Platforms, by way of determining the existence vel non of an armed attack by Iran. In Nicaragua, the ICJ had equated armed attack and aggression. In Oil Platforms, the ICJ adhered to the concept of armed attack it had laid down 85. In the terms of the treaty, the U.S. claim was that its actions were "necessary to protect essential security interests", but the ICJ applied Charter law to evaluate this claim. in Nicaragua, and therefore, it is fair to assume, continued to equate armed attack and aggression.
The Armed Activities case
Shortly before this Article went to press, the ICJ handed down its judgment in Armed Activities on the Territory of the Congo (Congo v. Uganda). 88 In this case, the Court once more equated armed attack and aggression, en route to denying Uganda's claim of self-defense: "The attacks 
The Tehran Case and The Wall Case
Two other ICJ cases are also worth mentioning in this connection. In 
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territory, they could not be armed attacks within the meaning of Article 51.94 The Court also suggested that an armed attack, within the meaning of Article 51, must be an attack by another State, or one imputable to another State. 95 The ICJ therefore seemed to imply, remarkably, that the September 11 attacks on the United States were armed attacks, within the meaning of Article 51, only to the extent that those attacks were imputable to Afghanistan. The ICJ's suggestion in the Wall case that an armed attack can be committed only by a state may be inconsistent with its use of the phrase "armed attack," in the Tehran case, to describe the attack on the American Embassy in Tehran.
In any event, it is clear that the ICJ has determined the existence vel non of an armed attack, within the meaning of Article 51. Let us therefore return to the issue of whether "armed attack" and "aggression" are the same thing. If they are the same thing, then the ICJ has determined aggression, and the argument that no entity except the Security Council may determine aggression is further weakened.
It might be argued that however much the ICJ equated armed attack and aggression in the Nicaragua case, the term "armed attack" in Article 51 does not contain the word "aggression," whereas the term "crime of aggression" in ICC Article 5 does contain the word "aggression." Therefore, it might be argued, the case for exclusive determination by the Security Council is stronger with respect to the crime of aggression than with respect to an armed attack.
There are a number of problems with this philological maximalism. First, the French term for armed attack, agression armene, does appear to contain the word aggression. Second, while the term "act of aggression" in Article 39 is different from the term "armed attack" in Article 51, the term "act of aggression" in Article 39 is also different from the term "crime of aggression" in ICC Article 5. Third, and relatedly, the term "crime of aggression" in ICC Article 5, when defined, will probably be closer in meaning to the term "armed attack," in Charter Article 51, than to the term "act of aggression" in Charter Article 39. Therefore, the ICJ's determination of armed attack is an even stronger precedent for ICC determination of the crime of aggression than might initially appear.
As previously suggested, the main difference between the "armed attack" of Article 51 and the "act of aggression" of Article 39 is that the ICJ has given the term "armed attack" a fairly definite meaning, while the Security Council has not given the term "act of aggression" anything approaching a definite meaning. 9 6 When the term "crime of aggression" in ICC Article 5 is defined, it 94 . Id. at 139. 95. "Article 51 of the Charter thus recognizes the existence of an inherent right of selfdefence in the case of armed attack by one State against another State. However, Israel does not claim that the attacks against it are imputable to a foreign State." Id.
96. As outlined above, any inconsistency the ICJ may have displayed in applying the term "armed attack" is nothing compared to the vast inconsistency the Security Council has displayed in applying the term "aggression."
[Vol. 16:1 will probably have a fairly definite meaning, like "armed attack" and unlike "act of aggression." Moreover, the definition of "crime of aggression" will probably align that term with the term "armed attack," as interpreted by the ICJ. There will probably be a gravity threshold for the crime of aggression, just as there is, the ICJ has stressed, an important gravity threshold for an armed attack under Charter Article 51. By contrast, in the practice of the Security Council, and especially its resolutions on the Israeli raids on Tunisia, 97 it is hard to discern a gravity threshold for an act of aggression under Article 39. The term "crime of aggression" may also be defined so as to require that aggression be committed by a state. It appears, based on the ICJ's 2004 advisory opinion on the Israeli wall, that the ICJ may now believe that an armed attack, under Article 51, can only be committed by a state. In Security Council practice regarding acts of aggression, however, it is hard to discern a requirement of state responsibility, given Resolution 405 regarding the mercenary attack on Benin. 98 Thus, it is quite likely that when the term "crime of aggression" is defined, that term will be closer in meaning to the term "armed attack," as interpreted more or less consistently by the ICJ, than to the meaning of the term "act of aggression," as interpreted sporadically by the Security Council. 99 
E. Alternatives to Total Exclusivity
As previously argued, there are many reasons to reject the view that the Security Council's Article 39 power to determine the existence of aggression means that no other body can ever determine the existence of aggression. I have dealt at length with the ICJ's practice, seeking to demonstrate that the ICJ has determined the existence of aggression, in the relevant sense. I emphasize, however, that my main arguments are not based on the decisions of the ICJ; my main arguments, outlined above, are based on the Charter itself.
It will be conceded, I hope, that the Security Council cannot possibly be the sole determiner of aggression in every context in which aggression is determined. Once the position of total exclusivity is rejected, for the reasons given above, two plausible interpretations of Article 39 are left. My own interpretation (which I consider the more plausible) is that Article 39 only disables bodies other than the Security Council from determining aggression when they purport to determine it for the Security Council, thus triggering the Security Council's power and responsibility to suppress aggression under Chapter VII. I will refer to this position as Chapter VII enforcementexclusivity. An alternative interpretation is that bodies other than the Security 97. Supra Part 1(B) . 98. Supra Part f(B). 99. Suppose the philological maximalist persists, claiming that the meaning of terms is not important; only the use of the word "aggression" matters. If this is really the problem, perhaps the ICC Statute should be amended to remove jurisdiction over the crime of aggression and to provide instead jurisdiction over the crime of "shmaggression."
Council are barred from determining aggression, in any context, when the Security Council has in some way asserted its Chapter VII powers, making a determination under Article 39 that there exists a threat to the peace, a breach of the peace, or an act of aggression. I will refer to this position as Chapter VII case-exclusivity.
As previously noted, the Security Council's power to determine aggression is tied to the Security Council's power to suppress aggression. Once the Security Council makes an Article 39 determination, it must do something to maintain or restore peace and security ("... and shall make recommendations, or decide what measures shall be taken.... ")100 The most natural interpretation of Article 39 is that the negative implication of its Determination Clause is also tied to the Security Council's power to suppress aggression: No one but the Security Council may trigger that power.
The drafting history of the Charter shows that this is not an empty interpretation. At the founding conference of the United Nations, there were some unsuccessful attempts to limit the discretion of the Security Council to determine aggression. Schuster and others see this drafting history as bolstering the total-exclusivity interpretation of Article 39101 However, the failed proposals to limit the discretion of the Security Council were proposals to define aggression for the Security Council, so as to trigger the Security Council's enforcement responsibility. The existence of these proposals, and their ultimate failure, tell in favor of the interpretation of Article 39 that I advocate, i.e., Chapter VII enforcement-exclusivity. The phrase "The Security Council shall determine" should be read in the context of this history. 0 3 That phrase represents a rejection of "eventualities in which intervention by the Council would be automatic. ' " 4 As a determination of aggression by the ICC would in no way purport to trigger the enforcement powers of the Security Council, such an independent determination is not barred by Article 39.
Let us consider the other plausible interpretation of Article 39: that it establishes a regime of Chapter VII case-exclusivity, barring other bodies from determining aggression, in any context, when the Security Council has made an Article 39 determination. 0 5 This interpretation of Article 39 is less natural than the enforcement-exclusivity interpretation I favor. Moreover, the plausibility of the case-exclusivity interpretation is weakened by ICJ decisions on an analogous issue, by the permissibility of collective self-defense under Charter Article 51, and by the Security Council's power to halt ICC proceedings under ICC Article 16.
The ICJ has often encountered arguments that it should not hear the merits of a case because the case is within the exclusive competence of the Security Council. So far, the ICJ has rejected every such argument. In Nicaragua, the Court responded to an American argument of exclusive Security Council competence by stating: "The Council has functions of a political nature assigned to it, whereas the Court exercises purely judicial functions. The argument for exclusive Security Council competence in Nicaragua was not at all compelling. The Security Council had not made any Article 39 determination in that case; it had not found a threat to the peace, a breach of the peace, or an act of aggression. If there is a category of Chapter VII cases within the exclusive competence of the Security Council, the Security Council must presumably decide for itself when a case falls in that category, by making an Article 39 determination.
The ICJ left open, in Nicaragua, the possibility that it might be barred from proceeding with a case if the Security Council had in fact made an Article 39 determination as to that case.'°9 However, in Genocide Convention and Armed Activities (Congo v. Uganda), the ICJ rejected Chapter VII caseexclusivity argument, and granted provisional remedies, where the Security Council had made Article 39 determinations. Both of these cases involved ongoing armed conflict. The United States argument is also founded on a construction, which the Court is unable to share, of Nicaragua's complaint about the United States use, or threat of the use, of force against its territorial integrity and national independence, in breach of Article 2, paragraph 4, of the United Nations Charter. The United States argues that Nicaragua has thereby invoked a charge of aggression and armed conflict envisaged in Article 39 of the United Nations Charter, which can only be dealt with by the Security Council in accordance with the provisions of Chapter VII of the Charter, and not in accordance with the provisions of Chapter VI. This presentation of the matter by the United States treats the present dispute between Nicaragua and itself as a case of armed conflict which must be dealt with only by the Security Council and not by the Court which, under Article 2, paragraph 4, and Chapter VI of the Charter, deals with pacific settlement of all disputes between member States of the United Nations. But, if so, it has to be noted that, while the matter has been discussed in the Security Council, no notification has been given to it in accordance with Chapter VII of the Charter, so that the issue could be tabled for full discussion before a decision were taken for the necessary enforcement measures to be authorized. It is clear that the complaint of Nicaragua is not about an ongoing armed conflict between it and the United States, but one requiring, and indeed demanding, the peaceful settlement of disputes between the two States. Hence, it is properly brought before the principal judicial organ of the Organization for peaceful settlement.
Id. As Gray has observed, this is an obscure passage. CHRIsTINE GRAY, INTERNATIONAL LAW AND THE USE OF FORCE 11 (2000) .
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SECURITY CouNciL's POWER TO DETERMINE AGGRESSION
In Armed Activities, the ICJ's provisional remedy was not particularly daring. The ICJ basically ordered both parties to comply with a Security Council resolution. " 0 In Genocide Convention, the ICJ departed farther from commands that the Security Council had already laid down. It entered provisional relief against Yugoslavia that included the instruction: "The Government of the Federal Republic of Yugoslavia (Serbia and Montenegro) should in particular ensure that any. . . armed units which may be directed or supported by it, as well as any organizations and persons which may be subject to its control, direction or influence, do not commit any acts of genocide." ' ' The Russian judge on the ICJ voted against this portion of the Court's order on the ground that it was "open to the interpretation that the Court believes that [Yugoslavia] is indeed involved in such genocidal acts, or at least that it may very well be so involved. '' 12 Also relevant to the notion of Chapter VII case-exclusivity are the Lockerbie cases. In these cases, Libya ultimately sought relief from Security Council resolutions, passed under Chapter VII, that required Libya to turn over suspects in the Lockerbie bombing. " 3 The cases were settled before judgment on the merits, and it seems likely the Security Council resolutions would have proved dispositive in the end. However, the ICJ did let the cases proceed past preliminary objections, rejecting arguments for dismissal that centered on the Security Council resolutions."14
In short, the ICJ has rejected a regime of Chapter VII case-exclusivity as far as its own proceedings are concerned. Is the argument for Chapter VII caseexclusivity any better, or any worse, regarding ICC prosecutions for the crime of aggression?
In some ways, the argument for Chapter VII case-exclusivity is better in the ICC context than in the ICJ context. The ICJ arguably has an obligation to decide cases that are properly before it, even if those cases overlap with matters under consideration by the Security Council under Chapter VII. As the ICC's jurisdiction over aggression has not yet been delimited, it is still possible to avoid such overlap between the ICC and the Security Council. Also, the ICJ, as 
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the "principal judicial organ" of the United Nations,' 15 may be coequal in status with the Security Council; the ICC, not being an organ of the United Nations, is inferior in status to the Security Council and the ICJ.
But there is also an important way in which the argument for Chapter VII case-exclusivity is less convincing in the ICC context than in the ICJ context. Under Article 16 of the ICC Statute, the Security Council has the power to stop all ICC proceedings in a Chapter VII case. By contrast, no Charter provision expressly gives the Security Council power to halt ICJ proceedings, and it is unclear whether the Security Council possesses such a power. An ICJ case concerning a matter under consideration by the Security Council could theoretically hamper or frustrate the Security Council in the exercise of its Chapter VII powers. In the ICC context, the Security Council can prevent any such result by suspending ICC proceedings under ICC Article 16. To my mind, the ability of the Security Council to suspend all ICC proceedings is the key consideration in concluding that the U.N. Charter does not bar the ICC from prosecuting the crime of aggression, even in a Chapter VII case.
It is in this connection that the right of individual and, especially, collective self-defense is most telling. Under Chapter VII, the Security Council has the role of suppressing aggression. Nevertheless, Article 51 permits a group of states, acting without the prior approval of the Security Council, to cooperate in identifying and suppressing aggression. The ability of states to make war on an aggressor, pending a decision of the Security Council, is far closer to the Security Council's core Chapter VII role than is an ICC prosecution for the crime of aggression. If states are able to suppress aggression, pending a contrary decision of the Security Council, it is hard to see how it could be inconsistent with the Charter for the ICC to prosecute aggression, pending a contrary decision of the Security Council.
To be sure, the procedural parallel between collective self-defense and an ICC case is not exact. Article 51 does not say that there is a right of selfdefense until the Security Council explicitly extinguishes that right; Article 51 says that the Charter does not impair the right of self-defense "until the Security Council has taken measures necessary to maintain international peace and security." ' 1 6 Some believe that when the Security Council takes measures under Chapter VII, that action automatically extinguishes the right of selfdefense, even if the Security Council does not explicitly say so, or does not order an end to further fighting.'
7 Whatever the validity of this position with respect to self-defense, an analogous position cannot be accepted in the context of ICC prosecutions for the crime of aggression. If we are to reject Chapter VII case-exclusivity, ICC proceedings on the crime of aggression cannot be halted by a Chapter VII decision unless that decision explicitly orders a halt to ICC proceedings. Nevertheless, the basic principle would be the same: Action against aggression is permitted, subject to the authority of the Security Council. And while the procedural authority of the Security Council over ICC proceedings is somewhat less, under ICC Article 16, than the procedural authority of the Security Council over international conflicts under Article 51, the Security Council's substantive need to stop a legal proceeding is presumably not as great as the Security Council's substantive need to stop a war.
IV. PROPOSALS
The Charter does not make the Security Council the exclusive determiner of aggression in a prosecution for the crime of aggression. As argued in Part II, exclusive determination would actually be in tension with a number of important Charter-based principles, including the sovereign equality of states, the nature of the Security Council as a political rather than a judicial body, and the exclusive authority of the Security Council to determine aggression in the context of its own decisions.
Those who believe the Charter requires exclusive determination read into Article 39 a broad negative implication -no body other than the Security Council may determine aggression in any context -that simply is not there. The true negative implication of Article 39 is that no body other than the Security Council may determine aggressionfor the Security Council, triggering the Security Council's responsibility and power to suppress aggression. As no scheme for the determination of aggression in ICC proceedings purports to trigger the Security Council's responsibility and power to suppress aggression, no such scheme violates Article 39. Ironically, exclusive determination schemes are the least consistent with Article 39, as they push the Security Council into applying the definition of aggression in the ICC Statute.
A. Increasing the Security Council's Power
A non-exclusive procedure for the determination of aggression in ICC proceedings is fully consistent with the Charter. However, to achieve maximum alignment between the ICC Statute and the Charter, the Security Council should be given additional powers in proceedings concerning the crime of aggression, beyond the powers it already possesses, under ICC Article 16, to suspend proceedings involving war crimes, crimes against humanity, and genocide. In prosecutions for the crime of aggression, the Security Council should be able to go beyond the one-year renewable suspension provided for in ICC Article 16; the Security Council should be able to call a permanent halt to ICC proceedings on the crime of aggression. Moreover, the Security Council should be able to undo ICC prosecutions for the crime of aggression. It should be able to vacate charges and even expunge convictions. These changes would make it clear that in matters concerning the crime of aggression, the ICC will be
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completely subordinate to the Security Council as a body, though the ICC will not be subordinate to the veto of any one permanent member.
The aggression procedures should also guard against ICC decisions that are inconsistent with decisions of the Security Council or the ICJ. There are two perspectives from which an ICC decision might be judged inconsistent with a decision of the Security Council. One is the perspective of the Security Council itself. Preventing decisions that are inconsistent from the Security Council's own perspective is not a major problem, given ICC Article 16: The Security Council can itself prevent such decisions. The second perspective on how an ICC decision could be inconsistent with a decision of the Security Council is a more objective, juridical perspective. Suppose that the Security Council brands one state in a conflict as a wrongdoer (a threat to the peace, breacher of the peace, or aggressor). The ICC then investigates and prosecutes a leader of the opposing state for the crime of aggression. 18 It is conceivable that the Security Council could not pass a resolution to stop such ICC proceedings, for example, because of a change in the political views of one of the permanent members. Nevertheless, the prosecution should not go forward. And of course, there should be no ICC prosecution for aggression if the Security Council has made an explicit decision that the state in question did not commit aggression.
In my view, these are the only situations in which ICC proceedings would be inconsistent with a prior decision of the Security Council. It would not be inconsistent for the ICC to proceed on a case of aggression merely because the Security Council had failed to determine the existence of an act of aggression (this is, of course, another way of posing the exclusivity issue). It would not even be inconsistent for the ICC to acquit in a prosecution for the crime of aggression, where the Security Council had previously determined the existence of an act of aggression by the state in question. A determination by the Security Council that a state has committed aggression must have some preclusive effect. However, it should still be possible for the ICC to acquit the leaders of that state, if, for example, the gravity threshold in the ICC Statute has not been met.1 19 
B. Bringing in the ICJ
The risk of inconsistent decisions is actually greater with respect to the ICJ than with respect to the Security Council. By the time the ICC proceeds to a verdict on a prosecution for the crime of aggression, it is likely that the 119. For an illuminating discussion of possible divergences between a Security Council decision and a judgment of the ICC, see Clark, supra note 7.
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The ICJ, however, often works more slowly than the Security Council. The ICJ could be in the early stages of a case alleging unlawful use of force at the same time the ICC is in the early stages of investigating an alleged crime of aggression. The ICJ is also more likely than the Security Council to decide that a given party either is or is not at fault in a conflict.
Avoiding conflict with a decision of the ICJ is one very good reason to seek an ICJ advisory opinion in ICC aggression cases. Another good reason is the widespread perception that the ICC needs the imprimatur of a principal organ of the United Nations in such cases. The ICJ is the logical choice, as it is a judicial body and has several times made determinations concerning the unlawful use of force.
A procedure requiring an opinion of the ICJ has none of the defects of a procedure requiring a decision of the Security Council. The ICJ precondition would not erode sovereign equality, would not entrust judicial issues to a political body, and would not push the Security Council into using a definition of aggression, for its own decisions, that has been devised by some other body.
Some proposals have it that if the Security Council does not make a determination in a limited period of time, the ICC will request that the General Assembly seek an advisory opinion from the ICJ. 1 20 But for the reasons given previously, it is best to avoid presenting to the Security Council, even on a temporary basis, legal issues involved in an ICC prosecution for aggression. In an appropriate case, the ICC should simply ask the General Assembly to seek an advisory opinion from the ICJ.
There are, however, potential problems with a scheme requiring ICJ participation. What if the General Assembly refuses to request an advisory opinion from the ICJ? The decision to request an ICJ advisory opinion is itself a political decision, one that could be blocked in the General Assembly for political reasons. Suppose that the ICC is investigating whether Israel has been the victim of aggression. The General Assembly might not cooperate in seeking an advisory opinion in such a case, or in other cases with unpopular alleged victims.
The other possible problem with an ICJ precondition is that the ICJ might theoretically refuse to give advisory opinions in ICC cases, even if such opinions are requested by the General Assembly. Given the ICJ's advisory opinion in the Wall case, it seems unlikely that the ICJ would so refuse,' 2 ' but ICJ participation cannot be considered certain.
120. Gurmendi, supra note 7, at 603.
121. "Given its responsibilities as the 'principal judicial organ of the United Nations'... the Court should in principle not decline to give an advisory opinion. In accordance with its consistent jurisprudence, only 'compelling reasons' should lead the Court to refuse its opinion." 
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In light of these possible obstacles to an ICJ advisory opinion, such an opinion should not be an absolute precondition. In all aggression cases, the ICC should request that the General Assembly seek an advisory opinion from the ICJ. But if the General Assembly refuses to seek an opinion, or the ICJ refuses to deliver it, the ICC should be able to proceed.
Assuming that the ICC is able to obtain ICJ participation, it would not be necessary to present to the ICJ the issue of whether one or another state in a conflict had committed aggression, as that term is ultimately defined in the ICC Statute. The better course might be to ask the ICJ to apply Charter-based standards to determine whether a state had used unlawful force or had made an armed attack. The ICC could then take these decisions into consideration, ensuring consistency but also reserving to itself any issues that might be specific to the ICC Statute. Even if the ICJ determines that a state has made an armed attack, within the meaning of Article 51 of the Charter, there might still be some grounds to conclude that the leaders of that state are not guilty of aggression. For example, there might be factual issues as to which the ICC would apply a more demanding standard of proof than the ICJ.
C. Compromise with the Veto?
The foregoing proposals would, in my view, best effectuate the purposes of the U.N. Charter and the ICC Statute. But the process of amending the ICC Statute is a political process, one that may require compromise to protect the interests of the permanent members of the Security Council. I therefore outline here a compromise on the role of the Security Council, one that would not be ideal, but would give something to both sides in the debate over the prerogatives of the permanent members.1 22 Under this compromise, the ICC would be able to proceed in aggression cases, without Security Council approval, but only up to the point where charges against an accused are confirmed under Article 61 of the ICC Statute. 23 After confirmation of the charges, further proceedings would require approval of the Security Council, subject to veto by the permanent members.
As part of this compromise, the pretrial arrest procedures in the ICC Statute would have to be modified in aggression cases.1 24 Individuals accused of the crime of aggression would not be subject to arrest without Security Council approval, but the ICC would be able to proceed to confirmation of charges in the absence of the accused.
